Court File No. CV-16-561293-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

THE HONOURABLE £ ) THURSDAY, THE 19™
i : )

JUSTICE P. PERELL ) DAY OF JANUARY, 2023

BETWEEN:

(Court Seal)

ARLENE MCDOWELL and SAVERIO AVERSA
Plaintiffs

-and-
- FORTRESS REAL CAPITAL INC., FORTRESS REAL DEVELOPMENTS INC.,
% CENTRO MORTGAGE INC. ILDINA GALATI, FFM CAPITAL INC. ROSALIA
v~ SPADAF FORA, SAUL PERLOV, DEREK SORRENTI, SORRENTI LAW PROFI:SSIONAL
: CORPORATION and OLYMPIA TRUST COMPANY
Defendants
Proceeding under the Class Procezdings Act, 1992
ORDER
(FFM Certification and Settlement Approval - Collier Centre)

THIS MOTION, made by the Plaintiffs for an order certifying this action as a class
proceeding for settlement purposes only as against the Defendants FFM Capital Inc. (“FFM”),
Rosalia Spadafora (*“Spadafora™) and Saul Perlov (“Perlov”) (collectively, the “Settling
Defendants”), and approving the settlement agreement between the Plaintiff and the Settling

‘Defendants, approving the form and content of the notice of certification and hearing for settlement

approval, and approving the notice of settlement approval and counsel fee approval (the
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o “No’uces”), and the method of dlssemmatlon of the Notices, and dlsmlssmg this action as agamst
the Settling Defendants with pre}udlce and w1thout costs, was heard thls day by Jud1c1al

Vldeoconference at the court house, Osgoode Hall ]JO Queen Street West, Toronto, ON MSH

2NS.

ON READING the materials filed, including the settlement agreement dated November
23, 2022 attached to this Order as Appendlx A (the “Settlement Agreement™), and on hearing the

o

submissions of the Plaintiff and the Settlmg Defendants;

AND ON BEING ADVISED that the Plaintiffs and the Settling Defendants consent to -

| ‘ thls Order and that the Non-Settling Defendants take no position;

£ 1. : THIS COURT ORDERS that for the purposes of this Order, the deﬁmtlons in the ‘

« Settlement Agreement apply to, and are 1nc0rporated into this Order.

| 2. THIS COURT ORDERS that, in the event of a conflict between this Order and the

Settlement Agreement, this Order shall prevail.

i

3. THIS/‘COURT ORDERS that ihis action is certified as a class proceeding as against the

,' Setﬂing Defendants for settlement purpbses only.

4. THIS COURT ORDERS that ﬁhe Settlement Class is defined as:
All persens in Canada who in\%ested' prior to January 30, 2015 in a syndicated
* ﬁlortgage in respect of the Collier Centre Preject No. 1 (the “Collier Centre
Project”), iregistered against titie to lands located at 90 Collier Street and 55

Mulcaster Street, Barrie, Ontario, as Instrument SC1005953.
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5. ' THIS COURT ORDERS that Arlene McDowell and Saverio Aversa are appointed as the o N

 representative plaintiffs.

6. THIS COURT ORDERS that MSTW Professional Corporation and Waddell /Phillips

Professional Corporation are appointed as Class Counsel.

7. THIS COURT DECLARES that the following claims are asserted as agamst the Settlmg
:Defendants on behalf of the Settlement Class: |
(a)  breach of contract;
(b)  breach of ﬁdusiary duty;‘
© negligence;
(d) negligent misrspfesentation;
() fraudulenf misrepresentation; and

® conspiracy.

,‘ 8. THIS COURT DECLARES that the relief sought by the Settlement Class as agamst the ‘

Setthng Defendants is declaratlons general damaoes, punitive damages interest, and costs.

9. THIS COURT ORDERS that the following issues are common to the claims asserted as

agamst the Settling Defendants on behalf of the Settlement Class:
(a) DidEFFM breach its contracts with the Class mcmbcrs? If so, how?
(b) Did EFF M owe a fiduciary duty to the Class members, and if so, in what respect‘?’lf
o
yes,gdid FFM breach its fiduciary duty owed to the Class members, and if so, how?
(c) Did FFM, Spadafora and/or Perlov owe a duty of care to the Class members with
réspect to the claims ’asserted against them in negligence or negligent

misrepresentation?
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(@ If FFM, Spadafora and/or Peﬂov owed a duty of care to the Class members Wlth .

‘ respect to the claims in negligence or negligent Ihisrepresentation, what was the
applicable standard of care for tﬁese Settling Parties?

® If FFM, Spadafora and/or Perlov owed a duty of care to the Class members with -
respect to the claim in negligence or negligent misrepresentation, did FFM,
Spadafora and/or Perlov breach the applicable standard of care? If so, how?

- ® Did FFM make fraudulent misrepresentations to the Class members, and, if so, is
FFM liable to the Class with respect thereto?

(g Did FFM conspire with any one or more. ;)f Fortress Real Capital Inc., Fortress Real
Developments Inc., Jawad Rathore, Vincenzo Petrozza, Building & Development
Mortgages Canada Inc., or others, With; the intent to cause harm to the Class
members? If so, did the conspiracy cause harm to the Class members?

(h) Can the Cléss members’ damages be _assesseci, in whole oriin part, in the aggrggate,

and if so, what is the quantum of their aggregate damages?

10.  THIS COURT DECLARES fhat a class proceeding is the preferable procedure for the

resolution of the common issues as against the Settling Defendants.

I1.  THIS COURT ORDERS that FAAN Mortgage Administrators Inc. is appointed as the
Claims Administrator to deliver the Notices and to disseminate the Settlement Funds to the

Settlement Class Members in accordance with the Distribution Plan, which is approved.

12.  THIS COURT ORDERS that the Plaintiffs shall give notice of the certification of this
action as against the Settling Defendants and the opt-out process, and notice of the approvai of the

 Settlement Agréement to the Settlement Class Members in substantially the form set out in




: 'Appendlx B hereto and in the manner set out in the Notice Protocol attached as Schedule B to the

Settlement Agreement. : ‘

13, THIS COURT ORDERS that no ihfonnation regarding this action other than the Notices
- may be disseminated to the Settlement Class by any Defendant during the opt-out period, unless

approved by Class Counsel and, failing the approval of Class Counsel, then as approved by the

Court. ‘ :

14, THIS COURT ORDERSith.at Settlement Class Members may opt out of this class
proCeeding by following the opt—oﬁt process set out in the N’oticesy, by no later than 5 pm E.T. on

Friday, March 10, 2023 (the “Opt-Out Deadline™).

“15. THIS COURT ORDERS that any person who opts out of this action in accmdance Wlth(

the prov1s1ons for doing so in the Notices and paragraph 14 of this Order shall be excluded ﬁ01n

the Settlement Class and excluded from the action.

16.  THIS COURT ORDERS that, within thirty (30) days of the Opt-Out Deadline, Class

. Counsel shall provide to the Defendants and the Court a report containing the name of each person ‘

3

| - who has validly and timely opted out of the proceeding.

:'17. THIS COURT ORDERS that the dismissal of this action as against the Settling

Defendants shall not reheve the Settling Defendants from their obligations under the Settlement

Agreement

- 18, THIS COURT ORDERS that no person may bring any action or take any proceeding

against the Settling Defendants, FAAN Mortgage Administrators Inc. in its capacity as notice

administrator under this Order, counsel for the Settling Defendants or Class Counsel or any of their



respective past and current officers, directors, employees, parents, subsidiaries, agents, partners,
associates, representatives, predecessors, successors, beneficiaries or assigns for any alleged fault
or liability in any way relating to the administration of this Order or the administration of the

Settlement Agreement, éxcept with leave of this Court.

19.  THIS COURT ORDERS that this Order, including but not limited to the certification otk |
thls action as agamst the Settling Defendants for settlement purposes only, the deﬁnmon of the
Settlement Class, and the certified Common Issues, and any reasons g1ven by the Court in
: Eonnectlon with this Order, is without prejudice to the rights and defences of the Non—Settling ‘
~ Defendants in connection with this action or any related litigation or proceeding and, without.
restricting the generality of the foregoing, may not be relied on by any‘ person fo establish the

i

criteria for certification (including class definition) or the existence or elements of the causes of

action asserted in the action, as against the Non-Settling Defendants.

| 20.  THIS COURT ORDERé that this Order, including the Settlement Agreement, is binding
upon the Setﬂing Defendants in accordance with the terms hereof, and upon each member of the
Settlement Class who does not Vélidly opt out of this action, including those persons who are
| minors or mentally incapable, and that the requirements of Rules 7. 04(1) and 7.08(4) of the Rules

of Civil Procedw e, RRO 1990, Reg. 194 are dispensed with in respect of the action.

21.  THIS COURT ORDERS that the Settlement Agreement is fair, reasonable and in the best’

interests of the Settlement Class.

2. THIS COURT ORDERS that the Setﬂement Agreement is hereby approved pursuant to
s. 27.1 of the Class Proceedings Act, 1992, SO 1992, ¢ 6, and shall be implemented and enforced ‘

in accordance with its terms.



23, T HIS COURT ORDERS that, on the date on which any appeal of this Order is ﬁnalily

, disposed of or the time to bring any appeal of this Order, if any, has expired (the “Effective Date”)

each Settlement Class Member and any of their past and current successors, heirs, executors,
administrators, trustees, or assigns (“Releasors™) releases and shall be conclusively deemed to haye
forever and absolutely released the Settling Defendants and their respective past and current
officers, directors, employees (including individuals or-personal corporations retained by FFM
under personal service contraets), parents, subsidiaries, agents, partners, associates,

representatives, predecessors, successors, insurers, beneficiaries and assigns (“Releasees™) from

‘any and all claims, demands, actions, suits, or causes of action that have been brought or which

could have been brought against the Setthng Defendants in this action, whether known ‘or
unknown asserted or unasserted under or pursuant to any statute, regulation, common lav;/ or, /
equity, and mclaswe of all claims for darnages, punitive damages, loss, disgorgement of profit,
restitution, interest, taxes, costs, disbursements, legal fees, and expenses arising out of or relating

in any way to the facts and matters that are the subject of this action (the “Released Claims™).
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24. THIS COURT ORDERS that, upon the Effective Date, each Releasor shall not now or

hereafter institute, continue, maintain, intervene in or assert, either directly or indirectly, whether

in Canada or elsewllere, on their own behalf or on behalf of any class or any other person, any

proceeding, cause of*action, claim or demand of any nature whatsoever against any Releasee, or

~ against any other person who may claim contribution or indemnity or other claims over relief from

any Releasee, arising out of, in respect of or relating in any way to any Released Claim, and all

such claims are hereby forever barred, prohibited and enjoined.

25. THIS COURT ORDERS that the use of the terms “Releasors” and “Released Claims” in

~ this Order does not constitute a release of claims by those members of the Settlement Class who




are resident in any province or territory where the release of one tortfeasor is a release of all,

~ tortfeasors.

26.  THIS COURT ORDERS that all claims for contribution, indemnity or other claims over,

whether asserted, unasserted, or asserted in a representative capacity, inclusive of interest, taxes

and costs, relating to or arising from the Released Claims, which were or could have been brought
* in this action or any other actions, or otherwise by any Non—SettHng Defendant, any named or
‘unnamed co-conspirator that is not a Releasee or by any other person or party, including Olympia

- Trust Company (“Olympia”), against a Releasee, or by a Releasee against any Non-Settling |

Defendant or any named or unnamed co-conspirator that is not a Releasee or any other person or
party, including Olympia, are barred, prohibited and enjoined in accordance with the terms of this

Order (unless such claim is made in respect of a claim by a person who has validly optéd out of

~ the action).

' 27.  THIS COURT ORDERS that, for greater certainty, the claims made by Olympia Trust

Company as against the Settling Defendants in respect of the Collier Centre Project in its Third.

 Party Claim issued October 1, 2021 in the Raponi v. Olympia Trust Company action, beaﬁng Court
| File No. CV-20-006453593-0A71, and all future claims which could be asserted by Olyrﬁpia’

against the Settling Defendants arising out of or relating to the Collier Centre Project are forever

barred, prohibited and enjoined.

&

28.  THIS COURT ORDERS that, for greater certainty, all claims of the Settlement Class
members of any nature whatsoever arising out of or relating in any way to the professional services

‘prOVided by, or any actions or omissions of the Settling Defendants relating to or arising from the

- syndicated mortgage loans that are the subject of this action, and which could have been brought

i




- in this action or in a separate proceeding, including in the Raponi v. Olympia Trust Company

action, are barred, prohibited and enjoined.

- 29.  THIS COURT ORDERS that, for greater certainty, this Order does not preclude the
Settlement Class from continuing this action against any Non-Settling Defendant or named or

unnamed alleged co-conspirators that are not Releasees, or the continuation of the claims asserted

in this action on an individual basis or otherwise against any Non-Settling Defendant or named or

unnamed co-conspirator that is not a Releasee, nor does it preclude continuing the action Raponi

- v. Olympia Trust Company, Court file No. CV-20-00643593-00CP, prov1ded that no relief for or

i arising from any Released Claims is sought against any Non-Setthng Defendant, named or

- unnamed alleged co-conspirator, or other party in those proceedings, or against Olympm Trust

Company mn the Raponi v. Olympia Trust Company action.

i 30.  THIS COURT ORDERS that, in the e?ent of any claim by any Non-Settling Defendant,
‘named or unnamed alléged co-conspirator, or other person for contribﬁtic)n and indemnity or other
tclai)m over against any Releasee, whether in equity or in law, by statute 61' otherwise or if, in the
absence of this Order, any Non—Setthng Defendant, named or unnamed alleged co-conspirator, or
other person made or could have made a claim for contribution, 1ndemmty or other claim ovél
 from or against any Releasee, whether in equity or in law, by statute or otherwise:

(a) the Plaintiff and Settlement Class Members shall not be entitled to claim or recover

from any Non-Settling Defendant, named or unnamed alleged co-conspirator or

8
i

other person, including Olympia Trust Company in the Raponi v. Olympia Trust

Company action, that portion of any damages (including punitive damages, if any),

restitutionary award, disgorgement of profits, interest and costs that corresponds to .

the proportionate liability of the Releasees proven at trial or otherwise;




(b

(©
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the Plaintiff and Settlement Class Members shall limit their claims against any Non- ;

Settling Defendant, named or unnamed alleged co—conspirétor or other Ise;'éoﬁ, ,
including Olympia Trust Company in the Raponi v. Olympia Trust Company

action, to include only, and shall only seek to recover from any Non:Settling

Defendant, named or unnamed alleged co-conspirator or other person, including
Olympia Trust Company in the Raponi v. Glympia Trust Company action, such

claims for damages (including punitive damages, if any), restitutionary award,

disgorgement of profits, interest and costs attributable to the aggregate of the

several liability to the Plaintiff and Settlement Class Members of each Non-Settliﬁg
Defendant, named or unnamed alleged co-conspirator or other person, and of

Olympia Trust Company in the Raponi v. Olympia Trust Company action, if any,

and, for greater certainty, the Settlement Class Members shall be entitled to claim ;

and seek to recover on a joint and several basis as between each Non-Settling .

Defendant(s), named or unnamed alleged co-conspirator and/or any other person,or

party that is not a Releasee, including Olympia Trust Company in the Rap.oﬁi V. |

Olympia Trust Company action, if any, if permitted by law; and

this Court shall have full authority to determine the liability and the proportionate '

liability of the Releasees at the trial or other disposition of this action and at the

trial of the Raponi v. Olympia Trust Company action, whether or not the Releasees

remain in such action or appear at the trial or other disposition of such action, and

the liability and the proportionate liability of the Releasees shall be detérmingd as
if the Releasees are parties to such action and any determination by this Court in

respect of the proportionate liability ot the Releasees shall only apply in this action,
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or in the Raponi v. Olympia Trust Company action, as the case may be, and shall

not be binding on the Releasees in any other proceeding.

. 31.  THIS COURT ORDERS that nothing in this Order is intended to or shall limit, restrict

. or affect any arguments which any Non-Settling Defendant, named or unnamed alleged co- '

conspirator or other person, including Olympia Trust Company in the Raponi v. Olympia Tr ust?' L

Company actlon may make regarding the reduction of any assessment of damages (mcludlng -

punitive damages 1f any), restitutionary award, dlsgorgement of ploﬁts interest and costs or'*
Judgment against them in favour of the Settlement Class Members in this action or in the Raponi
v. Olympia Trust Company action, or the rights of the Plaintiff and the Settlement Class Members

to oppose or resist any such arguments, except as provided for in this Order.
A

32. THIS COURT ORDERS’ that, 4for greater certainty, to the extent that the 'Settﬁng
Defendants are found or could have been found to have any liability to any of the Non—SettAlingQ
Defendants, named or unnamed alleged co-conspirator or other pérson, including Olympia Trus;t
(iompany in the Raponi v. Olympia Trust Company action, for contribution or indemnity al’isiI;g
from or related to amounts for which the Non—Settling Defendants, named or unnamed alleged co-
conspirator or other person are found liable to the Class, the Class Members’ recovery from the
Non-Settling Defendants, named or unnamed alleged co-conspirator or other person, including
Olympia Trust Company in the Raponi v. Olympia Trust Company action, shall be reduced by the
afnount(s) for which the Settling Defendants are found or could have been found liable to the No.n? .

Settling Defendants, named or unnamed alleged co-conspirator or other person.

33.  THIS COURT ORDERS that nothing in this Order shall preclude Olympia Trust

Company from bringing a motion in the Raponi v. Olympia Trust Company action seeking to
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conduct pre-trial documentary and oral discovery of any Releasee in respect of the facts surrounding
élle Released Claims and/or to compel a!nY Releasee to appear at the trial in that proceeding pursuant
to Rule’53.04 of the Ontario Rules of Civil Procedure as if the Releasee was a third party in that-
o %proceeding in respect of the Released Claims, and the obligations of the Releasees to retain and

preserve copies of any relevant documents relating to the Released Claims shall continue as though

W théy remained parties to the Third Party Claims issued in the Raponi v. Olympia Trust Company

i

action in respect of the Released Claims.

34.  THIS COURT ORDERS that, for purposes of administration and enforcement of the
Settlement Agreement and this Order, this Court will retain an ongoing supervisory role and the

Settling Defendants acknowledge and attorn to the j urisdiction of this Court solely for the purpose

- of implementing, adfninistering and enforcing the Settlement Agreement and this Order, and .~ -

subject to the terms and conditions set out in the Settlement Agreement and this Order.

3s. THIS COURT ORDERS that, without further order of the Court, the parties to the
Settlement Agreement may agree to reasonable extensions of time to carry out any of the

provisions of the Settlement Agreement.

36.  THIS COURT ORDERS that, except as provided herein, this Order does not affect any
claims or causes of action that any members of the Settlement Class have or may have in the action
-against any Non-Settling Defendant(s) or named or unnamed co-conspirators >who are not

Releasees.

37. THIS COURT ORDERS that, other than that which has been provided in the Settlement
Agreement, no Releasee shall have any responsibility or liability whatsoever relating to the

administration of the Settlement Agreement.
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'38.  THIS COURT ORDERS that, no later than 90 days from the date of this Order, Spadafora

and P}grlov, on their own behalf, and Krish Kochhar (“Kochhar”) on behalf of FFM, shall produce

to Class Counsel all documents currently in the possession of their counsel that are relevant to the
matters at issue in this action, in their original format as received by counsel, and shall confirm

and warrant that those documents are all the non-privileged documents in their possession, control

. or power that are relevant to the matters at issue in this action.

tr 39. THIS éOURT ORDERS that the Plaintiffs shall provide to the Non-Settling Defendants

a copy of all documents produced to the Plaintiffs by the Settling Defendants in accordance with

the Plaintiffs’ production obligations.

40. j THIS COURT ORDERS that Spadafora and Perlov, on their own behalf, and Kochhar
on bchalf of FFM, will attend before an official examiner in Toronto, Ontario to be examined under
oath by Class Counsel and the Non-Settling Defendants on a date to be a}greed upon between the
parties, but which shall take place no later than 150 days after this Ofder and the Settling Parties
have delivered their documents to the Plaintiffs and those documents have been in turn provided
:  to the Non-Settling Defendants, whichever is later, unless the parties to this action, including

Spadafora, Perlbv and Kochhar, agree otherwise. Spadafora and Perlov will attend to answer

questibns regarding their personal knowledge about, and involvement in the matters in issue in this' . -

7

' action.

41.  THIS COURT ORDERS that the Plaintiffs and Non-Settling Defendants will be entitled

to read into the record at trial the Settling Defendants’ discovery evidence as though the Settling

Defendants remained parties to this action.




42. THIS COURT ORDERS that, in the event that the Settlement Agreement is terminated
in accordance with its terms or otherwise fails to take effect for any reasoﬁ, this Order shall be
' ,‘declared null and void and of no force or effect without the need for any further order of this Court

but with notice to the Class.

43.  THIS COURT ORDERS that, upon the Effective Date, this action is hereby dismissed as

against all Settling Defendants, without costs and with prejudice.

o 44, THIS COURT ORDERS that there shall be no costs of this motion.

o

The Honourable Justice P. Perell




SHIUIR]J Y3 10} S10Ame]

981 100 LYY “IPL

ea sdipdieppesmyeun

(NOT009 "ON QOST) Sue X "Q) #ulL,
eorschyjydipeppes@nred

(A\OTTOY 'ON OST) UPPPIYS WIed
rosdyjydrjeppem@)Biew

(109867 *ON OS'D 1IPPPEA "1 104B3a8]Y

SJT DSl NO ‘ojuoiof,
0711 21ng “Rang ouoIoy, 9¢
NOTLYHOJLI0D TYNOISSTAONL S41TTTHL TTHAavM

VIS LLY 91V Bl

WD MBMISUID) UL
{ATP6ET -"oN OST) SUIA) PN

DT DSIN NO “ojuoIo
0TI T SUNG 3n§ 0JU0I0], 9F
NOILVHOJH0D TYNOISSTIOUd MISIW

(on3ma) J31[j0)) - [BA0Idd Y JIIMId[PAS PUE UOUEIYNI) AL
dIA@IO

OLNOYOL LV dIONIWINOD DNIATIO0Hd

HAILLSAL A0 LIANO0D JOHALNS
ONIVINO

: syuepusja(
dD00-S9185S-91-AD "ON 9[fd HNOD . - Te R ONITVLIAVO TVHY SSHdLd0d  -pue-

sppnuIeld -

T8 % TIHMOADON ANATIV

y
2

SRR



